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BRIEF FOR APPELLEES.

This is an appeal from a judgment entered in the

United States District Court for the Northern Dis-

trict of California, wherein the trade-marks ''Red

Riding Hood", ''Little Miss Muffett", "Little Bo-

Peep", "Mistress Mary", "Little Miss Donnett",

"Curly Locks", "Goldilocks", "June Girl", "Story-

book" and "Story" for dolls were held to be invalid

and void and the registrations thereof were cancelled.

It was further held in said judgment that the parties

to the action had not unfairly competed with each

other.



STATEMENT OF THE CASE.

This case oiiuinated in the District Cuiirt as an

action for dcclaratoTy relief pursuant to 28 U.S.C.,

Section 2201.* Plaintitt's-appellees are Dollcraf't Co.,

a California ('()r])oration, and Lester F. Hinz and

Robert P]. Kci-i-. individuals, the lattci' two being

broug'ht into the case by way of a cross-complaint filed

1)}' defendant-a])i)ellant. Apf)ellee Dollcraft Co. is a

manufacturer of dressed dolls. The defendant-ay)pel-

lant is Nancy Ann Storybook Dolls, Inc., a cor-

})07'ation, which is also a manufacturer of dressed

dolls. Hoth a])pellee, Dollcraft Co., and appellant had

the practice of manufacturing dressed dolls that re])-

resented nursery rhyme or storybook characters and

identified these dolls by the nursery rhyme or story-

book character name. The appellant began the prac-

tice of so naming its dolls with character names ])rior

to the adoption of the practice by appellee, Dollcraft

Co.

The ap])ellant contends that because of its ])ri<>r use

of these names it now has the exclusive right to man-

ufacture and sell dressed dolls representing the

nursery rhyme oi- storybook characters known to

everyone as "Red J^iding Hood'', "Little Miss Muf-

fett", "Little llo-Pee))", "Little Hoy Blue", "Mis-

tress Mary", "Little Miss Donnett", "Curly Locks",

•§ 2201. Creation of remedy.
In a case of actnnl controversy within its jurisdietion, exeei^t with

i-i'S})ect to fcflcral taxes, any Coui-t of the Tnited .Stales, npon tlie

filinir of an apiiritpriafc itl('atlin<r, may declare the ri<rlits and othei-

\v\in\ rehilions of any interest i-d party soekinf; such ihchiration.

whether or not further relief is or eould be sought. Any such
declaration shall have the force and effect of a final judqTncnt or

decree and shall he reviewable as such.
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and ''Goldilocks". It also contends that it is the only

one that can manufacture and sell a doll under the

name ''June", "June Girl", or "June Bride". Fur-

thermore, it contends that it has the exclusive right to

identify these dolls as "Storybook" dolls or "Story"

dolls. In other Avords, the public, as well as appellees,

because of appellant's prior adoption and use of these

descriptive character names for dolls, is forever pre-

cluded from making, using or selling dolls represent-

ing their conception of these nursery rhyme or story-

book characters and identifying them by their char-

acter names.

These names of nursery rhyme or storybook char-

acters are not used by either appellant or appellee,

Dollcraft Co., as a means to identify the source or

origin of the dolls but are used to identify the par-

ticular nursery rhyme or storybook character each

doll represents. For example, "Red Riding Hood" is

dressed in a red cape as Red Riding Hood has been

represented in the nursery rhymes and storybooks

from time immemorial. "Little Bo Peep" is dressed

to represent a shepherdess having a shepherd's crook

in her hands. In each instance the dolls are made to

represent someone's conception of a particular nurs-

ery rhyme or storybook character. Under such cir-

cumstances, the character names do not function as

trade-marks but function solely as identifying the

character each doll represents. In other words, none

of these descrii)tive names are used by appellant or

appellee, Dollcraft Co., to point to the source or oi-igin

of the goods to which they are applied. However, they



are houvj; usod ))y appollant in an attempt to throttle

leixitiniate ('onii)etitioii. For example, the mere men-

tion of the name ''Red Ridinc: Hood" eannot helj) l)nt

brinp: to mind tlie storybook or nursery rhyme char-

aeter that represents a little ,i;irl dressed in a red

cape. To say you liave a Red Ridinu' Hood doll would

indicate to everyone that you have a doll dressed to

represent the mirsery rhj^me or storybook character

"Red Ridinii- Hood". To exclude everyone from mak-

iuir or sellino' a doll that is a representation of Red

Ridino- Hood and to preclude everyone from callins:

that doll by its common descriptive character name

of Red Ridins: Hood is certainly not the intent, i)ur-

pose or function of the trade-mark laws.

As a matter of fact, appellant, tlirou.^h one of its

officers in his testimony, admitted the descriptive-

ness of the marks here in (juestion. (Rowland R 258-

2(S0.) It was also admitted by the same witness that

the dress of appellee Dollcraft Co.'s packages in which

its dolls are marketed was not similar to the dress of

the packages in which a])])ellant's dolls are sold. (R

:}9:3.) Ai)pellees, Lester F. Hinz and Robert E. Kerr,

were brought into this action by way of a cross-com-

plaint (R b2) and it is contended by appellant (Brief

for Appellant, page 34) that because a])pellees, TiCster

F. Hinz and Robert E. Kerr, together own a con-

trolling stock interest in appellee Dollcraft C'o., th(>y

are jointly and severally res])onsi)ile for the alleged in-

fringing acts of a])])ellee. Dollcraft Co., here coin-

plained of. This contenti<tn is wholly u]isu])poite(i in

fact or in law.



The appellees contend that the marks here involved

are the common descriptive nursery rhyme or story-

book character names and are puhlici juris, and there-

fore it is impossible for anyone to secure the ex-

clusive right to manufacture dolls representing these

nursery rhyme or storybook characters that have

been known to the American public for years and

years, and that it is impossible for anyone to ac-

quire the exclusive right to call these character dolls

by their common descriptive nursery rhyme or story-

book character names.

THE ISSUES RAISED.

There are actually only three issues raised on this

appeal

:

(1) Are appellant's trade-mark registrations ''Red

Riding Hood", ''Little Miss Muffett", "Little Bo-

Peep", "Mistress Mary", "Little Miss Donnett",

"Curly Locks", "Goldilocks", "June Girl", "Story-

book" and "Story" valid and is appellant entitled

to the exclusive use thereof?

(2) If valid, have these trade-marks been in-

fringed by appellees?

(3) Have appellees unfairly competed with appel-

lant?

The foregoing issues raised in this appeal will be

discussed hereinafter and in so doing, the many errors

of fact and of law appearing in brief for appellant

will be pointed out to this Court.



SUMMARY OF ARGUMENT.

1. Appellant seeks a trial dr )ioi'o before this Court

because appellant has made no effort in its ])rief to

sliow tliat the findings of faet and judgment of the

District Con it ai-e not sn])])orted by substantial evi-

dence, nor does appellant point to any evidence whicli

would supj)ort findinus of fact contrary to those found

by the District Court.

2. The ap])ellant's alle.u^ed doll names do not con-

stitute a distinctive word or s^roup of words adoi)ted

for the purpose of idc^ntifyinp; the ap])ellant's ])roduct,

nor do the doll names function as trade-marks nor

are they capable of a trade-mark function or use.

(a) The function of a trade-mark is to point out

the oric^in or ownershij) of the article to which it is

affixed or, in other words, to give notice to the public

who manufactured or pi'oduced the article.

(b) The trade-marks here involved do not ])er-

form the function of ])ointing' out the origin or own-

ership of the articles to which they are affixed.

:]. The District Court found as fact that the trade-

marks here involved are descriptive and therefore

they are clearly invalid and such findings are based

on substantial evidence including the admission of a))-

pellant that th<' marks are (lescri])tive.

4. Descriptive names such as the particular names

of nursery rhyme characters caimot be ado])ted as

trade-marks noi* can such names accjuiie a secondary

meaning as a ti'ade-mark by long continued and ex-

clusive use, for to give them a secondary meaning is



to give such character names the full effect of a trade-

mark while denying their validity as such.

(a) Descriptive names are not subject to adop-

tion as trade-marks.

(b) Federal trade-mark registration does not alter

inability to adopt descriptive names as trade-marks.

(c) Secondary meaning cannot attach to descrip-

tive names and the District Court found as a fact that

the marks here involved have not acquired a secondary

meaning.

(d) Character names for dolls are descriptive.

5. The appellees, having the right to identify

their doll products with their descriptive nursery

rhyme or storybook character names, cannot be guilty

of unfair competition.

6. Validity or invalidity of appellant's trade-mark

not in issue when appellant was involved in opposi-

tion proceedings before patent office but examiner

in patent office can rule on propriety of applicant's

mark in such proceedings.

7. Appellant, by sending threatening letters to

numerous customers of appellee, Dollcraft Co., forced

said appellee to act immediately to protect its trade.

8. Appellees, Lester F. Hinz and Robert E. Kerr,

are not guilty of trade-mark infringement or unfair

competition.

9. Stork CI id) case not applicable to facts of in-

stant action.



APPELLANT SEEKS A TRIAL DE NOVO
BEFORE THIS COURT.

From a rcadinu- ol' appellant's brief, ii aitjx'ars

clearly that a|)p('llaiit misconstrues the true ruiic-

tioii of this Court. Ai)])ellaut has uo argument with

the application of the law to the facts as found by tlic

District Court, l)ut merely argues that the District

Court's findings of fact were wrong and should l)e

set aside. However, appellant in its bi-ief makes no

effort io show that the findings of fact are not su])-

ported by the evidence or by substantial evidence, nor

does appellant in its lirief ])oint to any evidence which

would sustain findings of fact contrary to those ('ouiid

by the District Court.

Thus, we argue that having no quarrel with the a]v

plication of the law to the facts as found, what aj)-

l)ellant says in essence is that despite the fact that the

findings of fact are suppoi'ted by the only evidence,

and that evidence is substantial, the District Court

came to the wrong decision as to the facts.

It is the function of this Court to determine wliether

or not the District Court correctly applied the law to

the facts as found and as to whether or not the facts

as found are supported by substantial evidence and

arc not clcarlv- crroiieons. Inasmuch as a])pellant does

not (juarrel with tlie District Court's application of

the law to the facts as fomid, the issue here is merely

whether or not the findings of fact are clearly eri-one-

ous and whether or not the findings of fact are suj)-

ported by substantial evidence.



The District Court found as a fact that all of ap-

pellant's trade-marks involved herein were descrip-

tive. It is beyond question that the descriptiveness of

a trade-mark is a question of fact for the trial Court.

On this point the Court found as follows (R 108 to

111):

'^16.

''The dolls produced by each party herein show
themselves to have been designed, created and

dressed so as to be the likenesses of well-known

fictional characters whose names they bear.

"Each doll bearing- the trade-marks here in

issue is a manifestation of the fictional char-

acter itself whose name serves to identify and

describe such doll.

''18.

" 'Story' and 'Storybook' properly serve as

generic names for all that class of dolls which

portray or represent fictional characters, as does

'Dolls With a Story'.

a
19.

"The use which defendant-counter-claimant

makes of the words 'Storybook Dolls' to identify

the dolls indicate that such dolls represent char-

acters in storybooks.

"20.

"The names 'Story])ook', 'Goldilocks', 'Little

Bo-Peep', 'June Girl', 'Mistress Mary', 'Curly
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Locks', 'Little Miss l)(.ini(>tt\ 'Red Riding Hood*,

'Little Miss Mutfett', nnd 'Story' ave primarily

descriptive and cannot he withdrawn from public

use by adoption as a trade-mark.*******
"24.

"The names 'Storybook', 'Goldilocks', 'Little

Uo-Peej)', 'June (lirl', 'Mistress IMaiy', 'Curly

Locks', 'Little Miss Donnett', 'Red Riding- Hood',

'Little Miss Mutfett', and 'Story' are descriptive

and do not point to the origin or ownersbi]) nor

indicate in the slightest de.^ree the person, nat-

ural or artificial, who manufactured such dolls

or brought them to market.

"25.

"The names 'Storybook', 'Goldilocks', 'Little

Bo-Peep', 'June Girl', 'Mistress Mary', 'Curly

Locks', 'Little Miss Donnett', 'Red Riding Hood',

'Little Miss Muffett', and 'Story' were adopted

by and applied to dolls by defendant-counter-

claimant ))ecause the dolls to which they were aj)-

pWed in appearance simulated a well-known story-

book character.

"26.

"Defendant-counter-claimant has failed to show
that the j)i'imary significance of the names 'Story-

book', 'Goldilocks', 'Little Jio-Peep', 'June Girl',

'Mistress Mary', 'Curly Locks', 'Little Miss Don-

nett', 'Red Riding Hood', 'Little Miss Muffett',

and 'Story', in the minds of the consuminu public

is not the chai'acter rej)resented by the dolls hear-

ing said names, but is the delendant-counter-

claimant, the producer of said dolls.
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''27.

''The 'June GirP doll produced by defendant-

counter-claimant shows itself to be a conceptual

representation of a girl dressed for the month of

June, it not being dressed in a bridal costume, but

rather it is clothed in light, summery dress ap-

propriate to an embodiment of the name itself,

and the name denotes the doll, not the manufac-
turer, and is a descriptive name."

Although in its Inief appellant argues strenuously

that its trade-marks here in question are not descrip-

tive and that the trial Court erred in iinding to the

contrary, appellant makes no showing whatsoever that

such findings are not supported by substantial evi-

dence, nor does apj^ellant point to any eiddence con-

troverting such findings. Thus, in effect, what appel-

lant seeks is a trial de novo before this Court in an

attempt to have this Court come to a different con-

clusion on the fact of descriptiveness than that of the

trial Court. Such is not the function of this Court.

Its function on this appeal on this issue is to set aside

the findings of the trial Court only in the event it

determines that such findings are not supported by

substantial evidence or are clearly erroneous.

Jacuzzi Bros. v. Berkeley Pump Company el

ul. (9 Cir.), F. (2d) , 91 U.S.P.Q.

24;

Lieshman v. General Motors Corp. (9 Cir.), 191

F. (2d) 522;

Refrigeratioyi Engineering^ Inc. v. York (-orp.

(9 Cir.), 168 F. (2d) 896, 78 U.S.P.Q. 315;
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Biaiichi V. BariU (9 Cir.), 108 F. (2d) 793:

Ralph N. Brodic Co. v. 11ydraulic Prrss Mfg.

Co. (9 Cir.), 151 V. (2d) 91;

Fe^ieral Rules of Civil Procedure, Riilo 52 (a).

Appellant's iiidiroct attempt to liavc tins ('mnt

retry such factual issues should fail.

THE APPELLANT'S ALLEGED DOLL NAMES DO NOT CONSTI-

TUTE A DISTINCTIVE WORD OR GROUP OF WORDS
ADOPTED FOR THE PURPOSE OF IDENTIFYING THE AP-

PELLANT'S PRODUCTS, NOR DO THE DOLL NAMES FUNC-

TION AS A TRADE-MARK, NOR ARE THEY CAPABLE OF

TRADE-MARK FUNCTION OR TRADE-MARK USE.

(a) The function of a trade-mark is to point out the orig^in or

ownership of the article to which it is affixed, or, in other

words, to give notice to the public who manufactured or

produced the article.

A trade-mai'k is a distinctive word or grouj) of

words or symbols adopted for the purpose of iden-

tifying the product of a particular manufacturer or

vendor so that it may be unmistakably distinguished

from the products of others. "To acquire the right

to the exclusive use of a name, device or symbol as a

trade-mark, it must appear that it was adopted lov

the purpose of identifying the origin or ownership

of the article to which it is attached."

The function of the trade-mark is to facilitate the

identification of the maker or seller of the merchan-

dise, and one of the indispen.sable, basic and primary

requirements of a trade-mark is that it distinctly poiiit

out the maker of the article to which it is attached.
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Our Supreme Court in the case of Del, c£- H. Canal

Co. V. Clark, 13 Wall. 311, 322, 1871, states:

**The office of a trademark is to point out

distinctively the origin or ownership of the ar-

ticle to which it is affixed; or, in other words, to

give notice who was the producer."

Again in Hanover Star Milling Co. v. Metcalf, 240

U.S. 403, 412, 36 S. Ct. 357, 360, 55 L. Ed. 536, the

Supreme Court ruled:

''The primary and proper function of a trade-

mark is to identify the origin or ownership of

the article to which it is affixed."

The Supreme Court again in the case of Columbia

Mill Co. V. Alcorn, et al., 150 U.S. 460, 1893, 14 S. Ct.

151, 152, stated:

"It must be designed, as its primary object

and purpose, to indicate the owner or producer

of the commodity, and to distinguish it from like

articles manufactured l^y others.
'

'

In the case of United Drug Co. v. Theodore Rec-

tanus Co., 248 U.S. 90, 97, 39 S.Ct. 48, 51, 1918, our

Supreme Court stated:

"* * * its function is simply to designate the

goods as the product of a particular trader and

to protect his good will against the sale of an-

other's product as his; * * *"
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(b) The trade-marks here involved do not perform the function

of pointing" out the origin or ownership of the articles to

which they are affixed.

In the j)iTS(»iit iiistaiieo it is too obvious for ai-uu-

niont tliat the sole and ])Tiniary purpose of .s^ivinii^ the

individual dulls (dj-essod and desi,s:ned to represent

nursery rliynie cliaracters) the precise name that they

l)ore in nursery rhymes or storybooks is simply and

clearly to describe and name the particular character

which tliey were designed to represent and not to

serve in a trade-mark function.

These luirsery rhyme or storybook names are used

by appellant and appellee, Dollcraft Co., solely to iden-

tify the particular character involved and for no other

purpose. It is essential in order to he a trade-mark

and to serve as a trade-mark tJmt the folloiving tests

he answered affirmatii'ely:^

(1) Does the name possess a trade-mark func-

tion ? In this connection what is meant is, does it,

as in the language of the Supreme Court, point

out distinctly the origin or ownership of the ar-

ticle to which it is affixed?

(2) Does it "point out the maker of the article

to which it is attached?"

(3) is it designed as its primary object and

purpose to indicate the owner or })roducer of tlu;

commodity and to distinguish it from like articles

manufactured by others?

'All emphasi.s ours unUvss olhorwisc uoled.
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(4) Does it desis^nate the goods as the product

of the particular trader?

(5) Is it the primary purpose or function of

the mark to indicate the producer?

Obviously, in the present instance, giving the dolls

the names of the well-known characters which they

clearly depict and represent in the nursery rhymes

or storybooks was primarily for the purpose of de-

scriptively describing the dolls so that the purchasers

would have this information in addition to the visual

appearance of the dolls so as to identify the characters

which the dolls depict. Consequently, all of the above

questions in the present instance must be answered

in the negative and, therefore, there can be no dis-

tinctiveness or trade-mark function in the use of the

well-known character names of dolls having the ap-

pearance of nursery rhyme characters which they de-

pict and for which they are named.

Appellees refer this Court to the late decision of

Walt Disney Productions, Inc., et al. v. Souvaine

Selective Pictures, 98 F.S. 774. In this case, the plain-

tiff claimed exclusive right to show a picture entitled

''Alice in Wonderland" and sought a preliminary

injunction against defendant to prevent the showing

of defendant's "Alice in Wonderland." In denying

plaintiff's motion for preliminary injunction, the

Court said

:

''* * * The plaintiffs claim that they have ac-

quired property rights ))y reason of \ ast sums of

money that they have expended in making their
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piotim' aiul in advovtisiiiu- it to tlio j)ul)lic, so tliat

the title 'Alice in Wonderland' lias aequired a

secondary nieaninu". Admittedly the hook 'Aliee

in Wonderland' is no longer subject to co])yriiiht

and is as much in the public domain as are Shake-

speare's j)lays. Anyone has a legal right to make
a picture based on Louis Carroll's book and

entitled 'Alice in Wonderland.'*******
*'* * * This is the sort of com])etition that per-

ha})s should be encouraged rather than sup-

pressed.
'

'

The Court is also referred to the decision of the

Court of Customs and Patent Appeals entitled Naucij

An}i Dressed Dolls {Nancy Ann storybook Dolls, Inc.,

a.ssignee, sabstitnted i\ Ippolito (184 F. (2d) 201, 202,

Exhibit 57). 'J'his ox)inion fully affirms both the exam-

iner and the Commissioner of Patents in the opposi-

tion proceedings with respect to the descriptiveness

of the trade-mark "Nursery Rhymes". On pages 3

and 4 of the majority opinion, the Court says:

"The Examiner of Interferences ])ointed out

that in the notice of opposition it was alleged that

appellant's mark 'is a generic term' and that it

'cannot serve to identify its goods to the exclusion

of the like products of opposer, * * *.' He held

that even though the expression 'Nursery Rhymes'
had not been shown to have been used by a])-

pellee other than orally, that such mark 'is gener-

ically deseri}>tive of the cntiic line of dolls sold

by the oppcjser under the names of mirsery rhyme
characters,' and that therefore a])])i'Ilee and its

customers are entitled to use the designation
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^Nursery Rhymes' to identify their line of dolls

representing characters from 'Nursery Rhymes.'
* * *

''The examiner further rejected the registra-

tion ex parte, for the stated reason that the mark
would be understood hy the purchasing public as

referring to any and all doll reproductions of

fictional characters from 'Nursery Rhymes' as

a class. He held that every producer of dolls had

the right freely to make and sell his conception of

^Nursery Rhyme' characters familiar to everyone

from childhood days and that the common right

to make any article is inseparable from the right

to use words which aptly describe it, citing Singer

V. June, 163 U.S. 169; Beckwith v. Commissioner

of Patents, 252 U.S. 538. He therefore held that

the descriptiveness clause of Section 5 of the in-

volved act was deemed to constitute a bar to the

registration of appellant's mark.

"On appeal the commissioner sustained all of

the reasoning advanced by the Examiner of Inter-

ferences.

"We are of opinion that the decision of the

commissioner is without error."

Appellant contends in its brief (pages 10 to 14)

that, because the Patent Office issued trade-mark reg-

istrations to it for the marks here involved, these

trade-marks are practically beyond recall because of

the presumption of validity attaching thereto by rea-

son of issuance thereof. The appellant's position in

this respect comjjletely disagrees with this Court's

view as set forth in the recent case of Jactiszi Bros.,

Inc., v. Berkeley Pump Co., 91 U.S.P.Q., 24
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V. (2(1) , wlicrc, ill ('(nisidcrinu' tlic validity of

tlic acts of the Patent Of'Cice as an adiriinistrativc

l)c)dy, Jud,a:e Fee said

:

*'The presumption (»!' validity of administrativo

grant has been in veccnt years almost rednccd to

nullity in ])atont cases. The justice of the aban-

donment of this doctrine mi^ht ])e claimed because

some absurd results have been reached by admin-

istrative bodies." Howexcr, no matter what de-

fects there may be in administi'ative bodies or

courts com])osed of experts, (juestions of fact

should be settled in the trial tribunal, reversible

only because of clear error.
* * * 4t « « «

«««• • • Comment has horetoforo been made in Mii(rs r.

Fruchauf, 90 F. Siipp. 265, 268 [79 U.S.P.Q. 173, 1761 upon
the inlerestin<; circumstance tluit the Patent (Jffice, wliich is

the oldest administi-ative body, has currently lost the (piality

of sanctity which emanates from such tribunals.

Trade-mark registrations are entitled to no more

sanctity than are patents. The Patent Office is not

infallible in issuing- either patents or trade-mark reg-

istrations. It has many times been overruled l)y the

Courts as to its opinion of what is a valid trade-mark.

This Court has many times held that trade-mark

registrations were invalid because the trade-marks

were descriptive:

Jell-Well Dessert Co. r. Jell-X-Cdl Co.^ 22

F. (2d) 522. 'Mel! Well" held to l)e descrip-

tive;

Van Camp Sea Food Co., hie., r. Weshjah Sea

Products Co., 28 F. (2d) 957. "(thicken"

held to be descriptive of young tiuia;
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Van Camp Sea Food Co. v. Cohn-Hopkins

et al, 56 F. (2d) 797. ''Chicken of the Sea"

held descriptive of young tuna.

THE DISTRICT COURT FOUND AS FACT THAT THE MARKS
HERE INVOLVED ARE DESCRIPTIVE AND THEREFORE
THEY ARE CLEARLY INVALID, AND SUCH FINDINGS ARE
BASED ON SUBSTANTIAL EVIDENCE INCLUDING THE AD-

MISSION OF APPELLANT THAT THE MARKS ARE DESCRIP-

TIVE.

The record before this Court establishes without con-

tradiction that the marks here involved are descrip-

tive and the District Court so found.

The findings of the District Court in this respect

(R 108-111) are:

"16.

'

' The dolls produced by each party herein show
themselves to have been designed, created and
dressed so as to be the likenesses of well-known

fictional characters whose names they l3ear.

''17.

"Each doll bearing the trade-marks here in

issue is a manifestation of the fictional character

itself whose name serves to identify and describe

such doll.

"18.

"'Story' and 'Storybook' properly serve as

generic names for all that class of dolls which

portray or represent fictional characters, as does

'Dolls With a Story.'
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''The iisr wliicli (lof'oiidaiit-coinitcr-clainiant

makes of tlio words 'Storybook Dolls' to idt'iitily

the dolls indicate that such dolls represent char-

acters ill storybooks.

''The names 'Storybook,' 'Goldilocks,' 'Little

Bo-Peep,' 'June Girl,' 'Mistress Mary,' 'Curly

Locks,' 'Little Miss Donnett,' 'Red Riding Hood,'

'Little Miss Muifett,' and 'Story' are primarily

descriptive and cannot be withdrawn from ])ublic

use by adoption as a trade-mark.

"24.

"The names 'Storybook,' 'Goldilocks, 'Little

'Bo-Peep,' 'June Girl,' 'Mistress Mary,' 'Curly

Locks,' 'Little Miss Donnett, 'Red Riding Hood,'

'Little Miss Muf'fett,' and 'Story' are descriptive

and do not point to the origin or ownershii) nor

indicate in the slightest degree the person, nat-

ural or artificial, who manufactured such dolls or

brought them to market."

"25.

"The names 'Storybook,' 'Goldilocks,' 'Little

Bo-Peep,' 'June Girl,' 'Mistress Mary,' 'Curly

Locks,' 'Little Miss Donnett,' 'Red Riding Hood,'

"Little Miss Muffett,' and 'Story' were adopted

by and a])])lied to dolls by dereiidant-coiinter-

claimant because the dolls to which they were ap-

plied in appearance simulated a well-known story-

book character.
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"Defendant-countei'-claimant has failed to show

that the primary significance of the names ' Story-

book,' 'Goldilocks,' 'Little Bo-Peep,' Mune Girl,'

'Mistress Mary,' 'Curly Locks,' 'Little Miss Don-

nett,' 'Red Riding Hood,' 'Little Miss Muffett,'

and ' Story, ' in the minds of the consuming public

is not the character represented by the dolls bear-

ing said names, but is the defendant-counter-

claimant, the producer of said dolls.

"27.

"The 'June Girl' doll produced by defendant-

counter-claimant shows itself to be a conceptual

representation of a girl dressed for the month of

Jmie, it not being dressed in a bridal costume,

but rather it is clothed in light, summery dress

appropriate to an eml)odiment of the name itself,

and the name denotes the doll, not the manufac-

turer, and is a descriptive name."

The findings of the District Court that the marks

"Storybook," "Goldilocks," "Little Bo-Peep," "June

Girl," "Mistress Mary," "Curly Locks," "Little Miss

Donnett," "Red Riding Hood," "Little Miss Muf-

fett," and "Story" were primarily descriptive are

certainly findings of fact. All these findings of fact

(iFindings 19, 20, 24-27, R. 109-111) of descriptiveness

are supported by substantial evidence.

We have only to point to the testimony of Mr. Row-

land, Secretary-Treasurer of the appellant company,

an adverse witness, to establish without doubt the de-

sciiptiveness of each of the marks here involved.
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These tellin«;- admissions hy Mr. Jvowland wcic w ruii.u'

from him after lie tried every possi})le way to a^()id a

direct answer to tlie (|uestions propounded. Finally,

the answeis to these (luestions relative to deseriptive-

ness were so ohvioiis that even Mr. Rowland had to

admit that each of the marks here involved was com-

l)letely descriptive.

With respect to the mark ''Red Riding Hood" and

marks of that character, Mr. Rowland testified at

K 257-258 as follows:

''Q. Now isn't it a fact, Mr. Rowland, that

the name 'Little Red Riding Hood' was adoj)ted

by you and applied to a doll because that doll in

appearance simulated a well-known storybook

character ?

A. No; it was Nancy Ann's interpretation of

'Red Ridin- Hood'.

Q. And the fact that it is similar to 'Red

Riding Hood' had nothing to do with your adopt-

ing the name 'Red Riding Hood' for that doll; is

that your answer?

A. As 1 say, it is her interpretation of what

'Red Riding Mood' looked like, and that is why
the mark was adopted.

Mr. Mellin. May that question before th(> last

be read to the witness by the i'e])orter?

(Reporter read the question as follows:

Q, Now isn't it a fact, Mr. Rowland, that t\w

name 'LiHlc Red Hiding Flood' was adoi)te(l by

you and applied lo a doll because that doll in

appearance simnlated a well-known storybook

character i)

A. Yes it is."
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Again at R 270 Mr. Rowland said

:

"Q. And when someone says, 'Little Red
Riding Hood', immediatc^ly to yon that means a

storybook doll dressed like Little Red Riding

Hood, that is correct?

A. Not only to me, bnt it means that to every

youngster in the country.

Q. And regardless of the type of miniature

doll, Mr. Rowland?
A. Yes, sir."

Also at R 364 Rowland made the following admis-

sion:

''Q. That is also true, isn't it, that as far as

you are concerned, that when the appellation

'Little Red Riding Hood' was put on the doll,

that it did not descrilie any one character that

the doll represented; it was merely to indicate

that it was manufactured ])y Nancy Ann Dressed

Dolls, Inc.?

A. And it was Nancy's interpretation of Little

Red Riding Hood?
Q. Then it was put on for at least one pur-

pose, of indicating the character in the storybooks

and nursery rhymes which the doll represented.

A. As her interpretation, yes, sir."

Then in discussing the marks "Little Bo-Peep,"

Little Miss Muft'ett" and "Little Miss Donnett,"

Rowland at R 259-260 said:

"Q. The 'Little Bo-Peep' doll Exhibit A-2

was somebody's conception of the storybook (char-

acter Little Bo-Peep, isn't that correct?

A. That is correct.

a
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Q. And ilic iiniiic 'Little IJo-Pccp' was

adopted for tliat doll because it was the eonce])-

tion of soniel)()dy of wliat Little Bo-Pee]) was in

Nursery Rhymes, is that right?

A. No, it was not adopted for tliat doll: it

was adopted for a doll.

Mr. Mellin. Would you read the question to

the witness?

(The rej)orter read the question.)

A. No, I rej^eat my answ^er, that the name was

not adopted for that doll; it was adopted for a

doll which we later called 'Bo-Peep'.

Q. And because of the fact that it was some-

body's conce])tion of what Bo-Pee]), the Nursery

Rhynie character, would look like?

A. Yes, sir.

Q. And that, in substance, is true of all of the

other storybook character dolls, that your com-

pany puts out today, to wit: M^ittle Miss Mnf-

fett', 'Little Miss Donnct' and so on?

A. It is Nancy Ann's version of the doll.

Q. Of the particular character in the Nursery

Rhymes or storybooks ?

A. That is correct."

The District Court found as a fact that the name

''Storybook" was descriptive. (Findings 19, '20 and

24 supra; R 109-110).

In support of the descriptiveness of "Storybook",

the Court is referied to the testimony of Mr. Rowland

(R 270) as follows:

"Q. You recall that it was the position of the

defendant here, Nancy Ann Dressed Dolls, that

the words 'Nursery Rhymes' were synonymous
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with 'Storybook', 'Motliov Goose', and things of

that sort?

A. Yes, sir. Are you pertaining to the Nancy
Ann Storybook Doll corporation or the old cor-

poration? You always use the old name.

Q. I will speak of them collectively.

A. All right; fine.

Q. And that is still your contention, isn't it?

A. Yes, sir.

Q. So that, as far as your position is con-

cerned here, the words, 'Storybook', 'Nursery

Rhymes', 'Mother Goose', 'Fairyland' are all

synonymous terms, all of which would call to

mind, when applied to the fictional characters, all

would call to mind the same general fictional

characters, isn't that correct?

A. That is a Storybook Doll."

Again at R 370-371, Rowland admitted the descrip-

tiveness of "Storybook" in the following testimony:

"Q. Would you say that when the words are

used together, 'Storybook Dolls', that that would

indicate dolls representing characters in story-

books or not?

A. Yes, they would, story-book dolls."

Then at R 277, Rowland admitted that "Nursery

Rhymes", a name he already admitted was synony-

mous with ''Storybook", was descriptive of dolls rep-

resenting nursery rhyme characters, saying:

"Q. I see. You did take the position before

the Patent Office, didn't you, that the trade-mark

'Nursery Rhymes' was descriptive of dolls rep-

resenting nursery characters—nursery rhyme
characters, didn't you?
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A. Put (lilt ])}- us, yes sir.

Q. And tliat was tlio basis oT your opposition

to the roi^istratiou of tlio tTade-niark 'Nursery

Rhymes' hy Ip])()lit(), isn't that correct—Holly-

wood Doll Company?
A. i believe it was; i would liave to check

with my counsel to make sure?"

The District Court also found that the name ".June

(xirl'' was descriptive. (Finding- 20, 24 and 27, K 109-

111).

With respect to "June liride," Mr. Rowland testi-

fied this mark was descriptive, stating at R 3()9-;]70

the following:

"Q. Wouldn't you say that the ai)pellation

June Bride as it applied to a doll dressed to

simulate a liride—would you say that is descri])-

tive of the doll?

A. It is descriptive of their doll, yes.

Q. It would be descriptive of our doll?

A. Yes.

Q. Purely descriptive, is that a fact?

A. Yes."

It is seen from the above testimony that the findings

of fact as made by the District Court are fully suj)-

ported by substantial evidence, xllthough the appel-

lant recjuests this Court to set aside these findings of

fact, it utterly fails to point out i]i its brief any evi-

dence in this case that in any way establishes that

findings of fact lb, 17, 18, 19, 20, 24, 25, 2b and 27 are

clearly erroneous oi- not supported hy the evidence. In

other words, what apjx'llant indirectly seeks is a ti-ial

de novo before this Court of Appeals. 8uch pio-
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cediire is improper as was recently decided l^y this

Court in the case of Jacuzzi Bros. Inc. v. Berkeley

Pump Co., F. (2d) , 91 U.S.P.Q. 24, where

it was said:

''* * * But it is contended that, since the Patent

Office and the Trial Court disagreed, we should

find the facts de novo. The assumx)tion of §uch

authority by the Appellate Court would be an

usurpation. However, Ave examine the facts to

determine whether the findings of the Trial

Judge are clearly erroneous under Rule 52, Fed-

eral Rules of Civil Procedure, Title 28, U.S.C.A.,

and must be set aside.

''If there is not firm adherence to such a rule,

everything is cast adrift. The trial courts find

the facts. If appellate courts exercise no self-

restraint, then, after the primary facts are thus

found, these same facts are found anew twice

over, with varying results. Not only is there no

finality, but the findings may change with shift-

ing personnel or on subsequent hearings. Not

only finality, but stability is lost. All is con-

fusion.
'

'

Pursuant to Rule 52, Federal Rules of Civil Pro-

cedure :

"Findings of fact shall not be set aside unless

clearly erroneous, * * *"*

*(a) Effect. In all actions tried upon the facts without a jury

or with an advisory jury, the Court shall find the facts specially

and state separately its conclusions of law thereon and direct the

entry of the appropriate judgment; and in granting or refusing

interlocutory injunctions the Court shall similarly set forth the

findings of fact and conclusions of law which constitute the grounds

of its action. Requests for findings are not necessary for purposes

of review. Findings of fact shall not be set aside unless clearly
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On tlic alxivc cvidciicf, wliicli is vin('()iitra(lict<'(l,

and was olicitcd rr<»in an officer oi' defendant, how

can it ))e said that the District (-ourt's findin;^s ol'

descriptiveness ai'e in error oi- that sncli findinus are

not supported hy substantial evidence?

A recent case in which the j)i'esent ai)j)ellant was

involved and in whicli it contended the trade-mark

"Nursery Rhymes" was descriptive was that of Nancy

Ann Dressed Dolls {Nanci/ A^m Storj/hook Dolls, Inc.,

assignee, substituted) v. Ippolito, 11 U.S.P.Q. 545. In

this case the present appellant objected to Ippolito 's

ai)plication for registration of the trade-mark

"Nursery Rhymes" for dolls; aj)pellant here op-

posed on the ground that the trade-mark "Nursery

Rhymes" was confusingly similar to its trade-marks

"Storybook" and "Mother Goose" and that it

(present appellant) in fact called some of the dolls

manufactured by it "with names, characters, and

jingles derived from the luirsery rhymes and child

story books familiar to children throughout the United

States". Said names and characters so used by the

appellant here include "Little Boy Blue", "Red Rid-

ing Hood", "Little Miss Muffett", "Jack and Jill"

and "Little Bo Peep". It is interesting to note what

appellant here had to say about such a maik as

erroneous, and due iei,'ard shall be s^iven to the opportunity of the
trial Court to judfje ol" the eredihility of the witnesses. The findings

of a master, to the extent that the Court adopts them, shall i)e

eonsidei'ed as the findin<i:s of the ('ourt. If an opinion or memo-
randum of decision is filed, it will he sufficient if the findinf;s of

fact and conclusions of law appear therein. Findinjjs of fact and
conclusions of law are unnecessai-y on decisions of motiotis under
Rules 12 or 5(3 or any other motion except as provided in Rule
41(b).
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'^Nursery Rhymes" when the shoe was on someone

else's foot. In this respect the Patent Office found

that in its notice of opposition (Ex 55 page 5) the

appellant here made the following contentions

:

''The notice of opposition therefore appears

to be based upon the confusion in trade clause of

section 5 of the Trade Mark Act of 1905, and

upon the alleged descriptive or generic nature

of applicant's mark. The Examiner of Inter-

ferences in sustaining the notice of opposition

referred specifically to the allegations that the

7nark sought to he registered ^is a generic term/

for such products and that 'it cannot serve to

identify its goods to the exclusion of the like

products of the opposer.
> * * * > J

In analyzing the above quotation, it is particularly

interesting to fiiid that in that litigation the present

appellant considered such marks as "a generic term"

for such products and that it cannot serve to identify

its (applicant Ippolito's) goods to the exclusion of

the like products of the opposer (Nancy Ann). (This

is directly opposite to the position which appellant

takes in the suit here at bar.)

The position taken by the present appellant, when

it was involved in the above cited opposition proceed-

ings with respect to generic quality of the trade-mark

"Nursery Rhymes", is legally sound and applies with

equal force to the trade-marks before this Court in the

instant action; that is, "Red Riding Hood", "Little

Boy Blue", "Little Miss Muftet", "Jack and Jill",

and "Little Bo Peep", and each of these trade-marks

is "a generic term" for the particular character rep-
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resented and cannot serve to identify ai)])ellant 's oi*

any other person's ii:oods to the exclnsion of the a))|)('l-

lees or othei- incinhers ol' the i)nl)lie.

As a niattei- of faet the Patent Office in the same

ease, at page 547, stated this rnle in tlie following

language

:

*' 'Certainly every ])roducer of dolls is entitled

freely to make and sell his conception of nursery

rhyme chai'acters familiar to all from childhood.

And it is fundamental that the common rif/Jit to

make any article is inseparable from the right to

employ words which aptly describe it. Singei* v.

June, 163 U.S. 16.9, 1896 C.I). 687. Beckwith v.

Commissioner of J^atcMits, 252 U.S. 538, 1920 C. 1).

471 * * * '
"

Applying this rule to the appellee, Dollcraft Co.,

we find that the api)ellee, Dollcraft Co., is a producer

of dolls and was entitled to make and sell its coiicep-

tion of nursery rhyme charactei's familiar to all from

childhood and, therefore, api^ellee having the com-

mon right to make such character dolls has the inse])-

arable right to employ names which aptly describe said

dolls, so that the appellee, Dollcraft Co., has the un-

(jualified right to describe its conception of Red Riding

Hood with the descriptive name "Red Riding Hood"
dolls and, likewise, to describe the other nursery rhyme

chai'actei's with their common descriptive character

names.

The luirsery rhymes and fairy tales here involved

are in the public domain as are the indiAidual chai-

acters portrayed in these nursery rhymes. Anyone
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has a legal right to reproduce either the nursery

rhymes or the characters. Certainly, no one has a

monopoly on the nursery rhyme or storybook char-

acter names that are in the public domain. As was

said in Walt Disney Productions, Inc., et al. v. Sou-

vaine Selective Pictures, Inc., et ah, 98 F. Supp. 774

:

ii¥r ¥r * rj}-j^^
plaiutift's claim that they have ac-

quired property rights by reason of vast sums of

money that they have expended in making their

picture and in advertising it to the public, so that

the title 'Alice in Wonderland' has acquired a

secondary meaning. Admittedly the book 'Alice

in Wonderland' is no longer subject to copyright

and is as much in the public domain as are

Shakespeare's plays. Anyone has a legal right

to make a picture based on Louis Carroll's book

and entitled 'Alice in Wonderland'."

The right to make a picture ''Alice in Wonderland"

unquestionably gives the right to reproduce the char-

acter "Alice". Similarly, anyone has the right to

reproduce the nursery rhymes or storybook characters

in the public domain and call them by their character

names.

Another interesting case recently decided by the

Second Circuit Court of Appeals and involving the

same type of trade-mark is that of Durable Toy &

Novelty Corporation v. J. Chein & Co., Inc., et al.,

133 Fed. (2d) 853. In this case the facts and holdings

were as follows:

"* * * The business of the plaintiff and of its

predecessor (it will not be necessary to distin-
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guish l)('t\V('('ii tlicin), JKis hccii and still is the

manufacture of toy l)anks, wliicli since 1907 it has

continuously sold under three registered trade-

marks, in all of which the most characteristic

feature is the words, 'Uncle Sam's.' The hanks

have heen marketed at between fifty-nine cents

and two dollars and a half; that which has liad

the largest sale contained a registering device

which automatically opens the bank when ten

dollars have been deposited. The plaintiff has

guaranteed all its banks against mechanical de-

fects, has on occasion been called upon to respond,

and has always done so. It has advertised very

extensively for many years, and the mark may
be assumed to have come to indicate to the buyers

of toys for retail dealers generally throughout

the country that the plaintiff makes any toy banks

which bear it. The defendant, J. Chein & Co.,

Inc., makes tinw^are of various kinds, such as ])ails,

dishes and the like; and in the early part of 1941,

it added to these a rudely made tin toy bank, in

shape and color made to imitate the hat which is

part of the accredited costume of the figure,

'Uncle Sam.' A slit in the top received coins and

the bottom was removable to take them out; upon
the to}) was the legend: 'Uncle Sam Bank'. The
retail price of this bank was only ten cents; the

defendant. Woolworth Company, alone has sold

it, but it has sold a very lai'ge number. Both de-

fendants knew of the plaintiff's trade-mark dur-

ing the period involved in the suit.

***** Where the name is j)ersonal oi- tlic maik
is coined, it will be hard indeed I'oi- the iicwcoincr
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to find any excuse for invading it, even though his

user does no more than vaguely confuse the repu-

tation of the first user with his own; he has no

lawful interest in adopting such a mark. But
that is not this case; 'Uncle Sam' is part of the

national mythology, not entirely unlike the flag,

or any other part of our inherited patriotic para-

phernalia; all have a measurable interest in its

use. Indeed the very fact that it has been thought

necessary to forbid the use of the flag for adver-

tising, is evidence that the use had a value, 4

U.S.C.A. Sec. 3; Sec. 1425 (16) N.Y. Penal Law
Consol. Laws N.Y.C. The figure and name of

'Uncle Sam' are not indeed the objects of the same

national piety, but there is nevertheless appar-

ently some advantage in exploiting them, and,

while it remains lawful to do so, the advantage

is not negligilDle. Balanced against any possible

damage to the plaintiff's reputation among buyers

for retailers, we think it should prevail. If the

plaintiff had wished a truly proprietary sign, it

needed only slight ingenuity to contrive one which

would have protected it without question. It was

not content with that; like the defendants, it

wished to throw about its banks a vague implica-

tion of solidity, and at the same time to create a

trade-mark. We do not say that even so it would

be miable to prevent the actual appropriation of

its customers; but we do hold that when there is

no more at stake than a possible—and not very

probal^le—cheajjening of its reputation, it cannot

depri\e others of the same conunerciaJ advantage

which led it originally to adopt a legend so com-

monly employed."
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It is suhiiiittcd that the ('ini)l()yiiic]it ))>• appcllt'C,

Dolleraft Co., of the descriptive names ol* imi'sery

rhyme characters to identify its conception of tliose

characters is entirely leual and pro])er and tliat hy

so doing- ap])elh'e, Dollci-aft Co., has not infiin^'ed

upon any trade-mark rights of the aj)])elhni1 nr nn-

fairly conii)eted with ai)i)ellant. If there be any fault

or cause of complaint on behalf of a])]iellant it should

be directed to appellant itself for ])icking such de-

scriptive names for its products, knowing full well

tliat these descriptive names of nursery rhyme char-

acters were publici juris as a part of the mythology

of the American public. It should have knowni that

no one could secure the exclusive right to tlie use ol'

such descriptive and mythological names as those of

our nursery rh\mie characters.

A very late decision by this Court establishes the

impropriety of attempting to monopolize a name in

the public domain. This Court in the case of Cham-
berlain V. (U)Uimbia Pictures Corp., 186 F. (2d) J)2o,

in discussing the name "Mark Twain" said:

"The District Court concluded that inasmuch
as the story 'Jumping Frog of Calaveras County'
was in the public domain and that there is also,

in the public domain, other historic material with

the name 'Mark Twain' wiiich belongs to every-

body and since there exists no excUisive light

to the use of the name 'Mark Twain' there was
no unfair competition in what appellee did.*******

'i* * * \Yg think the name Mark Twain is in-

capable of acquiring a secondary meaning in con-
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nection with literary property. The name Mark
Twain, from a literary standpoint, indicates only

the writings of Samuel L. Clemens, which is a

primary meaning. '

'

We can, therefore, summarize the point first, that

the doll names given the dolls by the appellees are

not distinctive but purely descriptive and piiblici juris

and incapable of exclusive appropriation; second,

they are not trade-marks in that they have no func-

tion and no intended function to distinctively point

out and designate the origin or producer of the dolls.

DESCRIPTIVE NAMES, SUCH AS THE PARTICULAR NAMES OF
NURSERY RHYME CHARACTERS, CANNOT BE ADOPTED AS
TRADE-MARKS, NOR CAN SUCH NAMES ACQUIRE A SEC-

ONDARY MEANINa AS A TRADE-MARK BY LONG, CON-

TINUED AND EXCLUSIVE USE, FOR TO GIVE THEM A
SECONDARY MEANING IS TO GIVE SUCH CHARACTER
NAMES THE FULL EFFECT OF A TRADE-MARK WHILE
DENYING THEIR VALIDITY AS SUCH.

(a) Descriptive names not subject to adoption as trade-mark.

As is established by the record, appellant has

adopted, with three exceptions, as alleged trade-marks

for its dolls the names of nursery rhyme characters.

The three exceptions are "Storybook", "Story" and

"June Girl"; said exceptions also being generically

descriptive. It is fundamental that descriptive names

camiot be adopted as trade-marks because everyone

has the right to describe its product in the descriptive

words which identify said product.
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'Hie District Cdurt i'oiiDd as a fact (H 108-109)

tliat the (lolls to wliicli the marks here invohcd wci-c

applied, weic dressed so as to ])e the likeness of" well-

known fictional characters wliose iiaines they hear

statin^':

''16.

"The dolls produced ])y each ])arty herein sliow

themselves to have heen designed, created and

dressed so as to he the likenesses of w<'ll-knowii

fictional characters whose names they hear.

''17.

"Each doll hearing the trade-marks here in

issue is a manifestation of the fictional character

itself whose name serves to identify and descrihe

such doll.

* * * * * ik *

"20.

"The names 'Storyhook', '(loldilocks', 'Little

Bo-Peep', 'June Girl', 'Mistress Mary', 'Curly

Locks', 'Little Miss Donnett', 'Red Riding Hood*',

'Little Miss Muffett', and 'Story' are pi-imarily

descriptive and cannot he withdrawn from j)uhlic

use hy adoption as a trade-mark."

A Supreme Court case, wherein the prohihition of

adoi)ted, descriptive or geographic words as trade-

marks was discussed, is that of Del d- II. Canal Co.

r. Clark, ll] Wall. 311. The trade-mark involved in

this case was "Lackawanna coal" and the plaintiff

mined its coal from the Lackawanna Valley and

designated it "Lackawanna coal." A considerahie
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time after the plaintiff initially adopted this trade-

mark for its coal, the defendant, also mining coal

from the Lackawanna Vallej^, called its coal ''Lacka-

wanna coal," and suit was brought by the plaintiff to

enjoin defendant's infringement of its trade-mark.
a* * * -^Q Qj^g ^^j^ claim protection for the

exclusive use of a trademark or trade name which
would practically give him a monopoly in the

sale of any goods other than those produced or

made l:)y himself. If he could, the public would
be injured rather than protected, for competition

would be destroyed. Nor can a generic name,
or a name merely descriptive of an article of

trade, of its qualities, ingredients or character-

istics, be employed as a trademark and the ex-

clusive use of it be entitled to legal protection.

As we said in the well considered case of Amos-
keag Mfg. Co. v. Spear, supra, 'the owner of an

original trademark has an undoubted right to be

protected in the exclusive use of all the marks,

forms or symbols that were appropriated as des-

ignating the true origin or ownership of the

article or fabric to which they are affixed; but

he has no right to the exclusive use of any words,

letters, figures, or syml^ols which have no rela-

tion to the origin or ownership of the goods, but

are only meant to indicate their names or quality.

He has no right to appropriate a sign or a symbol

which from the nature of the fact it is used to

signify, others may employ with equal truth and,

therefore, have an equal right to employ for the

same purpose.' * * ********
"* * * It is only when the adoption or imita-

tion of what is claimed to be a trade-mark
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amoinits to a false icprcsciitatioii, ('xi)r('ss or

iniplit'd, (icsi^natcd or iiu-idcntal, tliat tlicrc is

any title to veliet* atiaiiist it. 'Vv\u\ it may Ix' tliat

the use by a second i)rod\icer, in describing truth-

fully his prooduct. ol' a name or a combination

of words already in nse by another, may have

the effect of causing the public to mistake as to

the origin or ownei-shi]) of the ])roduct ; ))ut if it is

just as true in its ai)i)lication to his goods as it

is to those of another who first a])plied it and

who therefore claims an exclusive right to use it,

there is no legal or moral wrong done. Pur-

chasers may be mistaken, but they are not de-

ceived by false misre])resentations, and eqnit\- will

not enjoin against telling the truth."

As Judge Roche said (R 100) in his o])inion l)elow:

" 'No one can claim protection for the exclu-

sive use of a trade-mark or trade name which

would practically give him a nionoi)oly in the

sale of any goods other than those j)roduced or

made by himself, 1 f he could, the public would

be injured rather than protected, for competition

would be destroyed. Nor can a generic name, or

a name merely descriptive of an article of trade,

of its qualities, ingredients, or characteristics, be

employed as a trade-mark and the exclusive use

of it be entitled to legal protection.' This Court

finds that all of the other names claimed and

registered as trade-marks by Nancy Ann, and

which aic in issue here, ai-e incapable, inherently

and because of the two rules just expressed, of

functioning as \alid trade-marks in tlieii- npi>li-

cation \)y Nancy Aiui."'
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The Ninth Circuit Court followed the Bel. & H.

Canal Co. v. Clark rule in the case of Jell-Well Dessert

Co. V. Jell-X-Cell Co., Inc., 22 Fed. (2d) 522, 9

CCA. In this case the plaintiff owned the trade-

mark registration 'Mell-Well" for a gelatinous des-

sert and charged that the defendant selling a similar

product under the trade-mark 'Mell-X-Cell" infringed

its trade-mark. The Ninth Circuit Court of Appeals

held that the trade-mark ' Mell-Well" was descriptive

and, therefore, invalid, stating the following:

''The question upon which the case turns is

whether or not plaintiff's trade-mark 'Jell-Weir

was entitled to registration under the United
States Trade-Mark Act (Act Feb. 20, 1905 [Sec.

4939, U.S.R.S.]), which provides:

" '* * * No mark by which the goods of the

owner of the mark may be distinguished from
other goods of the same class shall be refused

registration as a trade-mark on account of the

nature of such mark: * * * Provided, that no
mark which consists merely in the name of an
individual, * * * or merely in words or devices

which are descriptive of the goods with which
they are used, or of the character or quality of

such goods, or merely a geographical name or

term, shall be registered under the terms of this

act' Barnes' Fed. Code, § 8994 (15 U.S.C.A.

§ 85).

"Many cases might be cited in support of the

principle, sustained by the Supreme Court as

founded on reason and authority, that there can

be no appropriation of a name which is descrip-

tive of an article of trade, its qualities or in-
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p^Todicnts, n\- any woTd, Irttcrs or syni])()ls wliicli

others may (•mj)loy with ('(|ual ti'iitli, and as a

conso(iu('iice have an ("((ual riuht to use for the

same i)uri)os('. Canal Co. v. Chirk, 13 Wall.

(80 U.S.) :ni, 20 [..Ed. 581; Standard i^aint

Co. V. Trinidad Asphalt Co., 220 U. S. 44(), 131

S. Ct. 45(), 55 L.Ed. 536.»*»**
"* * * The commodities manufactured and

sold by plaintiff and defendant are for making

dessei'ts. They are a j)owder made from a gela-

tine base, which is tiavored, and after ])rej)aration

can be used as an ai-tick; of diet. Crelatine, made
from l)ones and tissues of animals, is made into a

powder, to which hot water is added to dissolve

the powder; then the mixture is set to cool, and

in a short time develops into a jelly. As the

jellied substance nuist be attractive to the eye

and taste, it is, of course, necessary that the gela-

tine used nnist jell well; that is, it must l)e of

sufficient tiinmess to x)resent an attractive ap])eai'-

ance. i*lainly, therefore, a very necessary (lual-

ity of the gelatinous dessert jn'oduct is that it

shall jell well, and it is that ijarticular quality

that is described in the word 'J ell-Well.'*******
..* * * Y^'g regard the word * Jell-Well' as

primarily descriptive; hence it cannot be with-

drawn from i)ublic use by adoption as a trade-

mark. Computuig Scale Co. v. Standard Com-
puting Scale Co. (C.C.A.) 118 F. ii(i5; ErankUu
Knitting Mills v. Fashionit Sweater Mills (D.C.)

2Ii7 F. 247; Nims on Trade-Marks, |). ;!!i2;

Vacuujii Oil Co. V. Climax (C.C.A.) 120 F. 254."
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It is submitted that the trade-marks ^'Lackawamia

coal" for Lackawanna coal or "Jell-Well" for a

dessert that jells well is no different than calling a

Red Riding Hood doll "Red Riding Hood" or a

storybook character doll a "Storybook Doll". As

this Court stated in its Jell-Well opinion, "Any
words, letters or symbols which others may employ

with equal truth" for the same purpose can be used.

In other words, no words can be appropriated as a

valid trade-mark which, from the nature of the fact

conveyed by its primary meaning, others msij employ

with equal truth, and with equal right for the same

purpose. This rule was very clearly stated and prop-

erly applied ])y the Supreme Court in the case of

Standard Paint Company v. Trinidad Asphalt Manu-

facturing Comimny, 31 S.Ct. 456, 220 U.S. 446,

w^herein the trade-mark involved was "Rul^eroid" for

a roofing paper. The plaintiff had employed this

trade-mark in its business for a period of tw^elve (12)

years prior to the time that the defendant entered the

field. The defendant called its product "Rubbero".

The Court, in holding that the trade-mark was de-

scriptive and that the name "Ruberoid" was impos-

sible of adoption as a trade-mark, stated:

"* * * The court said: 'A public right in

rubberoid and a private monopoly of rubberoid

cannot coexist.' The court expressed the deter-

mined and settled rule to be 'that no one can

appropriate as a trademark a generic name or

one descriptive of an article of trade, its qualities,

ingredients, or characteristics, or any sign, word,

or symbol which, from the nature of the fact it
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is used to siuiiily, others may ('m])l()y witli ('(|ual

triitli.' * * It was said by tlic Hiicr justice,

spo^ikiuu' Inr tlie couit, that 'the term (trade-

mark) has heeii in use Ci-diii a ncit early date;

and, i^enerally sj)eakiii,u-, means a distinctive mark

of authenticity, tlnoimli wliicli the products ol'

j)articular maiuifactui-eis or tlie \-endihU' com-

modities ol' particulai- merchants may he distin-

guished lioin tliosc of others. It may consist in

any symbol or m any form of words; but as its

office is to point out distinctively the origin or

ownership of the articles to which it is affixed,

it follows that no sign or form of words can be

apj)roi)riated as a valid trademark which, from

the nature of the fact conveyed by its primary

meaning, others may emjiloy with equal truth,

and with equal right, for the same i)uri)ose/

Elgin Nat. Watch Co. v. Illinois Watch (^ase

Co., 179 U.S. b65, 673, 45 L.Ed. 365, 378, 21 Sup.

Ct. 270."

(b) Federal trade-mark registration does not alter inability to

adopt descriptive name as trade-mark.

The fact that appellant had acquired registrations on

its alleged trade-marks here involved gives it no bet-

ter standing because it has long been recognized that

a registered trade-mark is not valid when the mark is

used merely to describe the j)i(Kluct or its character-

istics. Certainly, the marks "Red Hiding Hood",

"Little Bo- Peep", "Little Miss Muffett", "Story-

book" and the other mai'ks employed by ai)pellant are

descriptive nl" the pioduct and the pi-oduct's char-

acteristics. This rub' was ch-arly expi-essed in the lale

case of Natunial \n (ivajx Co. v. (iuisi, 1(>4 Fed. (2d)
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874. In this case the trade-inai'k of plaintiff, which

was registered in the United States Patent Office, was

''NuGrape", said registration being under the Act

of 1905. The defendant used the trade-mark ''Tru-

Grape". Both trade-marks are applied to a grape

drink. The Court, in holding that plaintiff's trade-

mark and registration was invalid because the same

was descriptive, stated:

''It is well established that the mere registra-

tion of a term as trade-mark does not establish

that term as a valid trade-mark. Registration

gives rise to a presumption of validity but such

presumption is rebuttable. When a trade-mark is

questioned, its validity must be established. It

has long been recognized that a registered trade-

mark is not valid when the term used is merel}^

descriptive of the product, or of its ingredients,

qualities or characteristics. The gist or value of

the trade-mark is to signify the origin or source

of a product; to provide a symbol for the article

to aid the manufacturer in advertising and sell-

ing. A descriptive mark is bad for two reasons:

First, because it does not advise the public that

the article comes from a single source; and, sec-

ond, that if so, since the word is descriptive of the

goods, the protection of the word as a trade-mark

would be an infringement upon common speech,

which, in the use of the word, likewise is descrip-

tive."

Another late case that is applicable to the present

situation is that of Wilhartz v. Turco Products, Inc.,

164 Fed. (2d) 731. In this case the plaintiff filed a

complaint for declaratory judgment as to the right
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<>r flio plaintiff to use tlic mark ''Auto S]iam])(M)" and

for injunction against tlic dofVndant's intorforoncc

with i)laintift"'s use tlicrcof, Tlic dcl'cndant filed an

answer and conntorclaini in wliicli it claimed valid

Fedeial ti-ade-marks icuistered to "Anto Sliampoo"

and "Cai- Shampoo", the i'e,c:istration of the latter

under the law of Illinois, and alleged infrinoenient by

tlie j)laintiff of both mai-ks by tlie use of "TTuri-icane

Auto Shampoo". The (h'fendant marked its ])rodncts

with tlie trade-mark "Tureo" and associated images

with the words "Auto Shampoo" or "Car Shampoo"

l)elow. 'Pliis is similar to the defendant's ])ractice in

th(> instant case wliere it employs their trade-mark

''Nancy Ann" in conjunctioii with the alle2,'ed marks

here involved. The Court, in holding' that tlie de-

fendant's trade-marks and registration were iinaHd.

stated

:

'' 'Auto Sham])oo' and 'Car Shampoo' have no

subtle (U- fanciful meanins: to us. *Auto' and 'Car'

when used with 'Shampoo' sus^^est only one

thine: to our minds, namely, some preparation for

washiuii- an automobile. These words are merely

descriptive of the ])roduct to which the defendant

has ai)])lied them. This seems quite apparent to

us from the use made of the word 'Turco' and the

asRociati^d imaues which ])red()minate the desi,c:n

and on which desiuii in smaller letters below are

I)rinted or pasted the words 'Auto Shampoo' or

'Car Sham))oo.' Foi- what pui-])ose is this don(> ? I
For the obvious |)U]pose of describing' the natui'e

of the defendant's ])roduct. 'Turco' and tlie

Turk's head aiul the scimitar are used to desiu-

nate hnndicds of the (h-rendant's pi'ocbicts. The
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identifying descriptive words applying to the

various products are inserted in less conspicuous

type. Such words, so obviously merely descrip-

tive, cannot be the subject of a valid trade-mark.

William R. Warner & Co. v. Eli Lilly & Co., 265

U.S. 526, 44 S. Ct. 615, 68 L. Ed. 1161; Skinner
Mfg. Co. V. Kellogg Sales Co., 8 Cir., 143 F. (2d)
895."

(c) Secondary meaning cannot attach to descriptive name and
the District Court found as a fact that the marks here in-

volved have not acquired a secondary meaning-.

As a matter of fact, there is a complete lack of proof

of secondary meaning, the District Court finding (R

113-114) :

'^36.

"The defendant-counter-claimant has failed to

establish by any evidence that the names 'Story-

book', 'Goldilocks', 'Little Bo-Peep', 'June Girl',

'Mistress Mary', 'Curly Locks', 'Little Miss Don-
nett', 'Red Riding Hood', 'Little Miss Muffett',

and 'Story', have become known to the public or

to dealers as denoting a product of defendant-

counter-claimant.

"37.

"The evidence is insufficient to establish that

the names 'Storybook', 'Goldilocks', 'Little Bo-
Peep', 'June Girl', 'Mistress Mary', 'Curly

Locks', 'Little Miss Donnett', 'Red Riding Hood',

'Little Miss Muffett', and 'Story', have acquired

a secondary meaning denoting defendant-counter-

claimant as the source of the dolls to which they

are applied."



46

There can be no d<)iil)t that the question of whether

(>!• not a trade-mark lias a('(iui7'ed a seeondary meaii-

lUiX is a (jiiestion of fact and tlie burden of ])rovinu,-

seeondary nieaninu- is npon tlie one wlio assei'ts it.

Can it be said, in \ icw of a))i)ellant's t'aihii-c^ to |)ro-

duce any evidence of secondary meaning:: tliat said

Findinirs of Fact o(i and ;>7 ai-e cleaily erroneous? Due

to such laihire to snstain the liurdeu of proof Ix'cause

of complete lack of evidence to estaldish seeondary

nieaninp:, we submit that these findings are correct and

snch findiufis should not be set aside.

The Supreme Court, in discussin.c: the establishment

of seeondary meaiiin^ to the trade-mark "Shredded

AVheat", said that thr trade-mark owvrr IharJ to cstn])-

lish that the primary sio-nificanee of the mark in th(^

minds of the consuminu" public is not tlie product but

the ])roducer. In this respect the Supreme Court

stated the rnh' in this way:
"* * * Hut to establisji a tra(h' name in the tei-m

'shredded wheat' the plaintiff must show more

than a subordinate meaninc,- which a])plies to it.

Tt must show that the pi'imary si^iiificance of the

term in the minds of the consuming: ])ublic is not

the pioduet but the j)rodueer. This it has not done.

The showinu' which it has made does not entith^ it

to the exclusive use of the term shredded wheat

but merely entitles it to require that the defend-

ant use reasonable care to inform the pnblic (»f

the source of its product."

Krilof/fi Co. r. Xafional liisrnit Co.^ '.Wt T.S.

IIJ, 51) S.Cl. lOlJ, ii:;.
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It is submitted therefore that the findings of fact

that no secondary meaning attached to the appeHant's

marks are not clearly erroneous and therefore should

not be set aside.

Again the principle against the use of descriptive

words as a trade-mark was expressed in the recent

case of Skinner Mfg. Co. v. Kellogg Sales Co., 143

Fed. (2d) 895. Here the facts were that the plaintiff

adopted and owned the trade-mark ''Raisin-BRAN"

and registered the same in the United States Patent

Office under the Trade-Mark Act of 1920. The de-

fendants, General Foods Sales Co., Inc., and the Kel-

logg Company, manufactured bran flakes containing

raisins and called their marks ''Post's Raisin Bran"

and " Kellogg 's Raisin 40% Bran Flakes", respec-

tively. Plaintiff sued defendants for trade-mark in-

fringement and the Court held that the trade-mark

"Raisin-BRAN" was descriptive, stating:

"The name 'Raisin-BRAN' is descriptive of in-

gredients of appellant's breakfast food. Without

the raisins the product would appropriately have

been called 'bran flakes' or 'bran'. With the

raisins it was 'raisin bran' in the same sense that

pie containing raisins is 'raisin pie,' that bread

containing raisins is 'raisin bread', and that

muffins containing raisins are 'raisin muffins'. At
the time the appellant originated its product any-

one was free to mix raisins with bran flakes and

to call the combination 'raisin bran'. The name
' Raisin-BRAN ' could not be appropriated as a

trade-mark, because 'A name which is merely

descriptive of the ingredients, qualities or char-

acteristics of an article of trade cannot be appro-
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printed as n trade-mark and tlic oxcliisivc use of

it atTordcd Ic.ual protection. 'Vhv iiso of a similar

name by anotlicr to ti-iithfnlly describe his dwii

])roduct does not constitute a le.ii^al or moral

wroni;-, even if its effect be to cause the public to

mistake the (^riG:in or ownership of the product.
****** Conceded 1_\-, the api)ellees had the riu'bt

to mai'ket tlieii' products in competition with the

appellant. Havinu tliat ri.uht, they also liad the

ri,2:ht to call their ))i-oducts 'Raisin Bran', that be-

in^ an ap])ro])riate, if not the most ai)proi)riate,

deseri])tion of them. Kello^t]^ Co. v. National Bis-

cuit Co., 305 U.S. Ill, 116, 117, 59 8. (^t. 109, 83

L. Ed. 73.

"The appellant contends that the evidence con-

clusively shows that the name 'Raisin-T>RAN"'

liad been so lono- used and so exclusively ap])ro-

pviated by it as the name of its product that the

nanie had come to mean to the trade the pai-ficu-

lar i)ro{hict «)f a))i)ellant, and that the name liad

thei-efore ac(iuired a secondary meaninc,-, tlie effect

of which was to ,s:ive to the a])pellant the exclusive

riirht to use it and its e(|uivalents.

"It seems to us, as it did to the trial court,

that the name 'Haisin-1>RAN' was not shown to

liave ac(|uired such a secondary significance as

would justify denying to the ajipellees the ri.aht

to use the words 'Raisin Bran' in descriliin^- theii-

j)j-oducts. To preclude the ap])ellees from usinc:

those words would be t(» ,U'ive the name 'Raisin-

J',RAN' the full clTect of a trade-mai-k, while d(-

nyinu' its validity as such. Standard Paint Co. v.

Trinidad Asphalt Mfi;-. Co., supra, 2'2() U.S. at

pa^^e 4bl, 31 S. Ct. at page KiO, 55 L. Ed. 53()."
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It must he remembered tliat appellant herein of-

fered absolutely no evidence to establish a secondary

meaning in its trade-marks.

(d) Character names for dolls are descriptive.

It is submitted that the generically descriptive char-

acter names of "Red Riding Hood", "Little Bo-

Peep", "Little Miss Muffett" and the other

names omi)loyed by appellant could, under no cir-

cumstances, delineate merely the origin or ownership

of the goods of a particular manufacturer because of

the fact that they have been too long associated with

the well-known nursery rhyme characters which have

l^een p^iblici juris and for years and years have been

a part of the mythology of the American public.

Therefore, no one can acquire the exclusive right

to the use of such descriptive names as a trade-mark.

The Court of Appeals for the Second Circuit in the

case of DtiraMe Toy <£• Novelty Corporation v. J.

Chein & Co., Inc., et al., 133 F. (2d) 853, 855, in dis-

cussing the trade-mark "Uncle Sam", had this to

say:
u * * * ^here the name is personal or the mark

is coined, it will be hard indeed for the newcomer

to find any excuse for invading it, even though

his user does no more than vaguely confuse the

reputation of the first user with his own; he has

no lawful interest in adopting such a mark. But

that is not this case; 'Uncle Sam' is a part of the

national mythology, not entirely unlike the flag,

or any other part of our inherited patriotic para-

phernalia; all have a measurable interest in its
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iisr. [ndeed tlio wry fact tliat it has bocii tli(niu:lit

neocssarv to forbid tlic uso of tlic tlau" f'oi- ad vor-

tisiiitx, is ovidencc that tlic iiso liad a valii(% 4

U.S.C.A. §3; §1425 (16) N.Y. Penal Law Con-

sol. Laws X.Y.C. The fio^niv and name of 'Unole

Sam' ail' not indeed the o)),jeets of the same na-

tional ])iety, hut theie is nevertheless apparently

some advantage in exploiting them, and, wjiile it

remains lawful to do so, the advantage is not neu-

lie^ible. Balaneed a,e:ainst any possible damap^e to

the plaintiff's reputation amono: buyers for re-

tailers, we think it should prevail. If the ])lain-

tiff had wished a truly proprietary sign, it needed

only sliu'ht ini::enuity to contrive one which would

have protected it without questionj^, * * * ?

'

This particular principle of law was succinctly ex-

pressed by the Court of Appeals for the Third Circuit

in the case of Cridlchaufjl} v. Riulolph, 131 Fed. (2d)

795. The trade-mark involved in this case was "Specs"

on blinders to be used on chickens. The Court, in ex-

pressing the rule, stated

:

"The pur])ose of a trade-mark is to indicate

the origin oi' ownershi]) of the particular goods to

which it is affixed. Elgin National Watch Com-
pany V. Illinois Watch Case Company, 179 L^.S.

665,' 673, 21 S. Ct. 270, 45 S. Ct. 365.' Inasmuch
as the meaning of a descriptive w^ord cannot be

so delimited as to describe merely the origin or

ownership of the goods of a particular mami-
facturer, no one can ac(iuire the exclusive i-ight

to the use ol' such a word as a trade-mark. Canal

Company v. Clark, 13 Wall. 311, 80 U.S. 311, 323,

20 L. Kd. 5R1. In short, a mark which is no more
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than descriptive is not a valid trade-mark at com-

mon law. William R. Warner & Company v. Eli

Lilly & Company, 265 U.S. 526, 528, 44 S. Ct. 615,

68 L. Ed. 1161 ; New York & New Jersey Lnbri-

cant Co. V. O. W. Young, Err. & App., 84 N.J. Eq.

469, 470, 94 A. 570 ; Mississippi Wire Glass Co. v.

Continuous Glass Press Co., Ch. 79 N.J. Eq. 277,

279, 81 A. 374; Restatement, Torts (1938), Sec.

721. Nor may the word, being merely descrip-

tive, be said to acquire a preemptive secondar}^

meaning. Mississippi Wire Glass Co. v. Con-

tinuous Glass Press Co., loc. cit. supra. In this

case the word 'Specs' is but a figurative descrip-

tion of the plaintiff's articles of manufacture and

does not grow out of either the origin or owner-

ship of the goods. The designation, therefore,

does not entitle the plaintiff to the exclusive use

of the word or its synonyms.*******
"Likewise, the failure to establish a case of

trade-mark infringement is fatal to the plaintiff's

claim of unfair competition for the latter is based

entirely upon the defendant's use of the word

'Goggles.'
"

The character names here involved are similar to

the name "Mark Twain" of which this Court said:

"We think the name Mark Twain is incapable

of acquiring a secondary meaning in connection

with Literary Property. The name Mark Twain,

from a literary standpoint, indicates only the

writings of Samuel L. Clemens, which is a pri-

mary meaning. '

'

Chamberlain v. Columhia Pictures Corp., 186 F.

(2d) 923.
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Even thoiiuh tlic name "Mark Twain" was used in

connection with liteivirv })i'operty, the rule of law

stated by tliis Court respecting incapability of acquir-

ing a secondary nicaiiinii is liere applicable. "Red

RidiuK Hood," "Litth- Miss Muffctt," ''l^itth- Ho-

Peep", "Mistress Mary", "Little Miss Donnett",

"Curly Locks", and "Goldilocks", all, when used to

identify a doll representing: a fictional nursery rhyme

or storybook character, are used in their pi-imary

meaning.

THE APPELLEES HAVING THE RIGHT TO IDENTIFY THEIR
DOLL PRODUCTS WITH THEIR DESCRIPTIVE NURSERY
RHYME CHARACTER NAMES CANNOT BE GUILTY OF UN-
FAIR COMPETITION.

Aftei- (piitc ;i bit of j)roddin,2:, Mr. Rowland on his

cross-examination finally admitted at R 393 that the

dress of ap]jellee Dollciaft Co.'s packacres for their

dolls was not similar to that of appellant. This testi-

mony was drawn from Mr. Rowland with considerable

difficulty and is as follows:

"Q. T call your attention to your deposition of

page 70, commencing on line 12

:

'Q. Now, before i-(H-ess we were discussing

the similarity between the dolls put out by the

plaintiff and the dolls put out by the defendant

under the various names of fictional characters

as designated in the pleadings, and inquired into

the similarity and appearance of them, and T

should like to ask you at this time, you do not con-

tend that there is any similarity in the appearance
of the f)ackages ?

A. No, sir, I do not.'
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Wasn^t that question asked and that answer

given?

A. That is correct; there is no similarity in

the likeness of the boxes, but it is the overall

idealogy that has been copied."

Also at R 392 Mr. Rowland testified in this manner

:

'^Q. For example, let's take part of them. You
don't package your dolls in bottles?

A. No, I should say not."

It is also true that the appellee, Dollcraft Co.'s

name appears prominently on each of the packages in

which is packed its dolls (for example see Exhibits

30-42), and no one can be confused in purchasing one

of appellees' dolls that it is a product of Nancy Ann

Storybook Dolls, Inc.

The basis of appellant's charge of unfair competi-

tion as against appellees rests upon infringement by

appellees of appellant's alleged trade-marks. If the

charge of trade-mark infringement fails, which, under

the authorities above cited, it must, then there is

no ground upon which to charge the appellees with

unfair competition. If there is some confusion by rea-

son of the fact that two people use descriptive lan-

guage in truthfully identifying their product, such

confusion, in the absence of false representations and

fraud, is not actionable.

On this point the District Court found (R 114) :

^'38.

"Both parties hereto are producing dolls of

similar size and common conception. There is a
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natural i*('S(Mn))lan('0 between their products wliicli

may result in mistake as to orie^in or ownerslu]).

No fraudulent re])resentations with respect to tlie

ori^nn of the |)roduf'ts of plaintiff-counter-defend-

ant have been made."

The Supreme Court so held in Del. & H. Canal Co.

V. Clark, 13 Wall. 311, where it stated:

"* * * True, it may be that the use by a second

produeei-, in desciibinii: truthfully his ])roduct, of

a name or a eombination of words already in use

by another, may have the effect of causing the

pu})lic to mistake as to the origin or ownership

of the product; but if it is just as true in its

application to his goods as it is to those of

another who first applied it and wdio therefore

claims an exclusive right to use it, there is no

legal or moral wrong done. Purchasers may be

mistaken, but they are not deceived by false mis-

representations, and equity will not enjoin against

telling the truth."

The case of Cridlebaiigh v. Rudolph, 131 Fed. (2d)

795, expresses the rule in the following language

:

•'Likewise, the failure to establish a case of

trade-mark infringement is fatal to the plaintiff's

claim of imfair competition for the latter is based

entirely upon the defendant's use of the word
'Goggles'."

The Supreme Court in the case of William R.

Warner d- Co. r. I'JIi /.ill,/ <(• Co., 44 S.Ct. blf). bl6,

wherein the facts wci-e that the |)laintiff began in 1.S99

t(i mainifaftnrc ;i li(iui(l |>iT|)arntion of (juiniiie in



55

combination with clioeolato and marketed it under the

name of '^ Coco-Quinine," held said mark descriptive

and invalid. In said case defendant, in 1906, began

the manufacture of a liquid preparation which was

substantially the same as plaintiff's and ])ut it upon

the market under the name of "Quin-Coco". The

Supreme Court, in holding- that the name ''Coco-

Quinine" and also the name "Quin-Coco" were de-

scriptive and even though confusion might result be-

tween the two names no damage resulted, stated:

"* * * A name which is merely descriptive of

the ingredients, qualities or characteristics of an

article of trade cannot be appropriated as a trade-

mark and the exclusive use of it afforded legal

protection. The use of a similar name by an-

other to truthfully describe his own product does

not constitute a legal or moral wrong, even if

its effect be to cause the public to mistake the

origin or ownership of the product. * * *"

Still another late case in point is that of Coca-Cola

Co. V. Snow Crest Beverages, Inc., 162 Fed. (2d) 280.

In this case the defendant employed the trade-mark

"Polar Cola" while plaintiff owned the trade-mark

"Coca-Cola". The defendant sold its Polar Cola to

bars, and when people who were customers of the bars

asked for a Cuba Libre or Rum and Cola or "Coke",

on occasions the bartenders would substitute Polar

Cola for Coca-Cola. The Court, in discussing the

question of whether or not this amounted to unfair

competition on behalf of the defendant, stated the

following

:
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"* * * All till' (IcfViidaiit did, there Poro, to

make substitution l)y bartenders ])ossible was to

nianufaeture a drink almost if not quite identical

with the plaintiff's, which it had an established

lepil riixht to do, and all it did to make such

substitution likely was to sell its drink at about

half tlie price of the plaintiff's, which it cer-

tainly was within its ri.G^hts in doinc:. It seems

to us to 0:0 without sayino^ that such conduct on

the defendant's part falls far short of consti-

tuting the legal wrong described in Warner 6:

Co., V. Lilly & Co., 265 U.S. 526, 530, 531, 44

S. Ct. 615, 68 L. Ed. 1161, of designedly enabling

and inducing its retail dealers to defraud their

customers by palming its product off on them

as the plaintiff's."

As the Commissioner of Patents said in the case

of Nancy Ann Dressed Dolls v. Ippolito, 11 U.S.P.Q.

545,547:

" 'Certainly every producer of dolls is en-

titled freely to make and sell his conception of

nursery rhyme characters familiar to all from

childhood. And it is fundamental that the com-

mon right to make any article is inseparable

from the right to employ words which ai)tly

describe it.'
"

It is submitted that the appellees herein cannot be

guilty of unfair competition due in any respect to

the fact that api)e11ee Dollcraft Co. employs descrip-

tive character names Irdiii the Nursery Rhymes or

children's storybooks tor their dolls.
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VALIDITY OR INVALIDITY OF APPELLANT'S TRADE-MARKS
NOT IN ISSUE WHEN APPELLANT WAS INVOLVED IN

OPPOSITION PROCEEDINGS BEFORE THE PATENT OFFICE.

BUT EXAMINER IN PATENT OFFICE CAN RULE ON PRO-

PRIETY OF APPLICANT'S MARK IN SUCH PROCEEDINGS.

The appellant, on page 25 of its brief, admits that

in the opposition proceedings before the Patent Office

the validity of its trade-marks could not be attacked,

where it stated:

''The validity of the Nancy Ann registration.^

was not an issue before the Court, and could

not be passed upon/'

It is true, however, that in an opposition proceed-

ing, as in the TppoUto proceedings herein referred to,

the examiner and the Commissioner of Patents have

the right to review the propriety of issuing a regis-

tration on an application then pending before the

Patent Office because in such a case the Patent Office

still has jurisdiction of the pending application and

can, therefore, refuse registration of said applica-

tion on a basic ground such as descriptiveness.

This rule is clearl}^ enunciated in the case of

Nancy Ann Dressed Dolls {Nancy Ami Storybook

Dolls, Inc., assignee substituted) v. Ippolito, 11

U.S.P.Q. 545-546, as follows

:

"In addition to finding that opposer was on-

titled to maintain its opposition for the fore-

going reasons, the Examiner of Interferences

proceeded ex parte to consider applicant's mark
and to refuse it on the ground of its descriptive-

ness. This ex parte holding is challenged, it be-

ing contended that the words are not descriptive

of the goods and that neither the Examiner' of
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Tntcrforoncps nor tliis Office on aiiponl lias ;ni-

tliority to make sncli «'x parte nilinir in sncli a

matter.

"As to the riiilit <»f tlie examiner to consider

this ex parte issne with reference to a])plicant's

mark there can be no (|uestion but tliat it is not

only the examiner's ri,<;ht bnt his dnty to con-

sider this in an ap]>ropriate case. Scherin^- &
Glatz, Inc. v. Sharp & Dohme, Incorporated, o2

C.C.P.A. 827, 146 F.2d 1019 (54 USPQ 394),

Colninbia Hroadcastinu- System, Inc. v. Techni-

color Motion Picture Corporation (C.C.P.A.).

166 F.2d 941, 77 I'SPQ 160.

"* * * It is therefore clear that it was not

only the examiner's rip^ht but his duty to deter-

mine this point without reference to the is.sues

of the o]iposition ])roceedin,s^ so that an apparent

jjrima facie exclusive rie^ht to such descri])tive

term mi,e:ht not be granted to applicant in the

event of any disagreement with the holding as

to oj)p(>ser's rights to sustain the opposition.''

APPELLANT, BY SENDING THREATENING LETTERS TO NUMER-
OUS CUSTOMERS OF APPELLEE, DOLLCRAFT CO., FORCED
SAID APPELLEE TO ACT IMMEDIATELY TO PROTECT ITS

TRADE.

The appellant was not satisfied with sending a

notice of inl'i'ingement to ai)))ellee, Dollcraft Co., but

sent numei-ous threatening letters to customers of

a|)pellee, Dclh-rai't ('(.. (P 201-206.) As was iiatui'al.

in such cases, tjiese threatening lettei's were inune-

diatel}- rcl'eri-ed to a])pellee, Dollcraft Co., and, in

i
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many instances, the appellant's conduct resulted in

appellee Dollcraft Co.'s customers returning mer-

chandise to said appellee, Dollcraft Co. (R 201-206,

inclusive.) Appellant timed the sending of these

letters so they would coincide with the 1949 Christmas

buying rush. Appellant undoubtedly knew that its

action in sending such threatening letters would have

the result of causing customers of appellee, Doll-

craft Co., to return merchandise. If appellant had a

legitimate complaint against the appellees herein, the

simple course for it to follow would have been to

file an action for trade-mark infringement to deter-

mine its rights in the premises.

The contentions made by appellant in its brief,

under the heading, "Appellees Have Planned And
Pursued A Deliberate Course of Unfair Competi-

tion", is nothing but pure fabrication.

It is noteworthy that although appellant in this

chapter of its brief, covering fifteen pages, makes

numerous statements with respect to factual matters,

there is not a single reference to the transcript in

support of such matters. The entire charge is made

out of ''whole cloth".

The District Judge, after hearing the evidence,

made the following findings of fact (R 112-116)

:

''29.

"Plaintift'-counter-defendant, Dollcraft Co., first

packaged its dolls in individual cardboard boxes

which had a red top and a white bottom. Later

it began using and now uses a box with a white
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bottom and a tr-aiisparciit, acetate top and also,

foi" one scries of its dolls, uses individual .ij^lass

bottle containers.

''30.

"Plaintilf-counter-defendant, Dollcraft Co., be-

pfinninii' in 1946 or 1947, applied to the red-topped

boxes containins: its dolls, a gummed label or seal

on which the folhjwinu' words appeared: 'CHobe

Trottei's, Doli-Ciaft Co., San Francisco, Califor-

nia.' Later the boxes were I'ubber-stamped with

the words, 'Dollcraft Company, Santa Clara, Cali-

fornia.' The lids of the glass containers have,

since they were first used in 1949, contained the

words, 'Dolls With a Story by Dollcraft, Santa

Clara, California.'

"31.

"Defendant-counter-clairaant jnickages its dolls

in individual white cardboard boxes printed on

which, in multiple diagonal lines, are the words,

'Nancy Aim Storybook Dolls,' betw^een which

lines are additional parallel lines of large ))olka

dots with both the words and the i)olka dots

printed in a single color.

"32.

"'rile packages in w'hich plaintiff-counter-de-

fendant, Dollcraft Co., sells it dolls are clearly

distinguishable from the packages in which de-

fendant-counter-claimant sells its dolls.

"33.

"There is no likeliluxKl ol' mistaking the pack-

ages of i>laintiffs-count(>r-defondants for those of
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defendant-coiinter-claimant nor the origin of such

packages.

^'Both parties hereto are producing dolls of

similar size and common conception. There is a

natural resemblance between their products which

may result in mistake as to origin or ownership.

No fraudulent representations with respect to the

origin of the products of plaintiff-counter-defend-

ant have been made.

"39.

''That the evidence fails to show any likelihood

of confusion in the ultimate customers between

the products of plaintiff-counter-defendant, Doll-

craft Co., and the products of defendant-counter-

claimant, Nancy Ann Storybook Dolls, Inc.

"40.

"There is no evidence that there was any con-

fusion in the trade between the products of de-

fendant-counter-claimant and the plaintiffs-coun-

ter-defendants.

"41.

'

' There is no evidence that there was any likeli-

hood of confusion in the trade between the prod-

ucts of defendant-counter-claimant and the plain-

tiffs-counter-defendants.

"42.

"In October, 1949, two retail stores advertised

plaintiff-counter-defendant, Dollcraft Co.'s dolls,
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infhuliiiij: 'Red Hidiim Hood,' 'Liltle ]]o-Poo|),'

and *SuL;ai' and Spice' nndcr tlio names of 'Stoi'v

Dolls' and 'Story Book Dolls.' Immediately there-

after, defendant-c(tnntei'-claimant served notices

of allesred trade-mark infringement upon ])lain-

tiiT-f'onnte]--defendant, Dolleraft Co., and cer-

tain customers of said ])laintiff-counter-defendant,

including]: the two stoi-es wliich had so advertised,

demanding- that ])laintiff-counter-defendant, Doll-

craft Co., and its customers cease their trade-

mark infrino'cment and unfair competition and

account for all profits derived from such prac-

tices.

''43.

"There is no evidence in the record that ])lain-

tiffs-counter-defendants practiced any fraud

against defendant-counter-claimant in the maiui-

facture and sale of its doll products.

''44.

"There is no evidence in the record that ]ilain-

tiff-counter-defendant, Dolleraft Co., has repre-

sented hy marks, si,c:ns, labels, colors, packages

or in any other way that its dolls are manufac-

tured hy defendant-counter-claimant ; on the con-

trary, the evidence shows that plaintitt'-counter-

defendant, Dolleraft Co., identifies its products

hy its own name clear]}- and unmistakably.

"45.

"The evidence establishes that as between the

prdchicts (if |)laiiitiff-c()unter-defendant, Dolici-aft

Co., and (lereiKJaiit-couiiler-clainiaiil that the dis-

sinnlai'iiies outweigh the siniilai-ities, and i)lain-
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tiff-coimtei'-defendant, Doll craft Co., has not un-

fairly competed with defendant-counter-claimant

and has the right to use the descriptive names
^Storybook/ 'Goldilocks,' 'Little Bo-Peep,' Mune
Girl,' 'Mistress Mary,' 'Curly Locks,' 'Little Miss

Donnett,' 'Red Riding Hood,' 'Little Miss Muf-
fet,' and 'Story.'

"That the evidence establishes that the plain-

tiff-counter-defendant, Dollcraft Co., did not un-

fairly compete with defendant-counter-claimant.

"47.

"That the evidence establishes that plaintiff-

counter-defendant, Lester F. Hinz, did not un-

fairly compete with defendant-counter-claimant.

"48.

"That the evidence establishes that the plain-

tiff-counter-defendant, Robert E, Kerr, did not

unfairly compete with defendant-counter-claim-

ant."

The findings w^ere made after the District Court

heard and saw the witnesses testify, and they are

neither contrary to the evidence nor are they clearly

erroneous; therefore they must stand.

Certainly, the appellant's unsupported statements,

wholly fabricated, can carry no weight to overthrow

the findings of the District Court. The attempts of ap-

pellant to create, without record references, a "straw

man" in support of its fictional theory is entitled to

no weight.
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The statement tliat ai)i)ellee, Dollcraft Co., liad a

romplaiiit i-eady to file is ridiculous and is entirely

without I'oundation. The taet is that when a numher

of a])j)ellee Dollci-aft Co.'s customers received notices

of trade-mark infrin,c:ement and unfair competition

from ai)pellant, they naturally notified said ai)i)ellee

and demanded that tlic merchandise he returned. (R

201 to 2()().) h was necessary for appellee, Dollcraft

(^o., to act iniiiiediateiN <tr he |)ut out of business.

If ap))ellant thou.uht it had })een damaged and de-

sired to ]iursue the proper remedy, it should have fol-

lowed the iiorTual course and filed a complaint a,c:ainst

appellee, Dollcraft Co.,—not send a multitude of no-

tices threateninii' customers—to destroy its Inisiness.

Tn the case of Rohbins v. Ira M. Petersime & Sou,

51 Fed. (2d) 174, ITS, the Court of A])peals for the

Tenth Circuit, in condenuiing- the practice of sendin^::

customers threatenins^ letters, said:

"To be sure, plaintiffs had a ri,Q,ht to sue any

and all the users of defendant's incubators as lonp,'

as they acted in ^ood faith, but several letters of

plaintiffs' counsel written to defendant's users

were moi-e than notices of an intention to sue the

addressee as an infringer. They contained de-

mands and were in the nature of threats; * * *"

A case f|uite similar to the jiresent one is that of

Thierfcld ft al. r. Postman's Fifth Avenue Corpora-

tion, ct a!., 'M Fed. Su])p. 958. In this case the trade-

mark in\ol\('(l was "Coi-de" for embroidery. The

Court, in discussinj; the tU'scrij)tiveness of the mark
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and holding that the sending of threatening letters

was improper, stated:

"It is stated therein that 'Corde' is a well known
type of embroidery which is also known by simi-

lar sounding words; that such words have been

eommonl.y and extensively used in France and in

the United States to describe it; that for many
years plaintiffs' trade-mark has been publici juris,

used by defendants and others and is considered

a common word; that plaintiffs, with knowledge

of the above, appropriated the word, registered

it under the 1920 Act, claim exclusive rights

thereto, and wrongfully threaten defendants, and

defendants' customers and others with suit, etc.*******
u* * * (jij^^

right existed at common law to

enjoin a person from wrongfully asserting title

to a word Avhich was public property, and from

interfering with the business and rights of others.

Glen & Hall Mfg. Co. v. Hall, 61 N.Y. 226, 19

Am. Rep. 278. Threatening defendants' custom-

ers with infringement suits, when done in bad

faith would sustain the granting of an injunction.

Warren Featherbone Co. v. Landauer, C.C, 151

F. 130."

APPELLEES, LESTER F. HINZ AND ROBERT E. KERR, ARE NOT
GUILTY OF TRADE-MARK INFRINGEMENT OR UNFAIR
COMPETITION.

It is submitted that the said Lester F. Hinz and

Robert E. Kerr are not guilty of trade-mark infringe-

ment or unfair competition.
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"Based oti tlic cvidonco llic District roiirt fouiKl (R

lir)-117):

''43.

"There is no evideru'c in tlie reeord tliat f)lain-

tiifs-eounter-defendaiits practiced any fraud

against defendant-countcr-claimant in the manu-

facture and sale of its doll ])roducts."

''49.

"That the evidence establishes that plaintiif-

counte]--defendant, T.ester F. Hinz, did not in-

fi'in^e valid ti-ado-inai'k rights of defendant-coun-

ter-claimant.

"50.

"That tlie evidence establishes that plaintiff-

counter-defendant, Robert E. Kerr, did not in-

fringe valid trade-mark rights of defendant-coun-

ter-claimant.

"51.

"That the evidence fails to estal)lish that ])1ain-

tiff-counter-defendant, Dollcraft Co., is the alter

ego of })laintiffs-counter-defendants, Lester F.

Hinz and Robert F, Kerr."

The basis of appellant's contention to the contrary

(JJricf for A|»p('l]an1, page 34) is that confid(Mitial

information was secured by Lester F. Hinz and Rob-

ert F. Keri' from appellant, and also that Lester F.

Hinz and I^obei-t F. Kcri* were instrumental in organ-

izing Dollcraft ('(I. as their alter ego to avoid indi-

vidual liability. With respect to the first contention,
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the testimony of Allan L. Rowland, secretary-treas-

urer of ap])ellant comj^any, blasts any such theory

and completely refutes the allegations in this respect

in the counterclaim. (See R 376-378, 383-385.)

Appellant further contends (Brief for Appellant,

page 34) that Dollcraft Co. is the alter ego of Lester

F. Hinz and Robert E. Kerr because Lester F. Hinz

and Robert E. Kerr own a controlling stock interest

in said company. Such ownership of a controlling

stock interest is not sufficient grounds upon which to

hold that a corporation is the alter ego of said con-

trolling stockholders. Appellant offered no evidence

on this point other than said stock ownership.

The leading case in California, and this question

must be determined according to California law, is

that of Erkenbrecher v. Grant, 187 Cal. 7, 11, 200 Pac.

641, in which the rule was laid down that merely be-

cause one or more persons own or control the capital

stock of a corporation does not and should not destroy

its separate existence. In that case the Court said:

''In order to set aside the legal fiction of dis-

tinct corporate existence as distinguished from
those who own its capital stock, it is not enough
that it is so organized and controlled and its af-

fairs so managed as to make it 'merely an instru-

mentality, conduit, or adjunct' of its stockholders,

but it must further appear that they are the

'business conduits and alter ego of one another,'

and that to recognize their separate entities would
aid the consummation of a wrong. Divested of

the essentials which we have enumerated, the mere
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fircunistaiicc lliat all the capital stock of a cor-

])oi-ation is (twiicd or controUod by one or more

persons, does not, and should not, destroy its

separate existence: wei-e it otherwise, few i)rivate

corporations could preserve their distinct iden-

tity, which would mean the complete destruction

of the primary object of their organization."

The rule enunciated in the fore,2:oin,2^ case was re-

cently reaffirmed and (juoted by the Supreme Court

of the State of California in the case of Hollywood

Cleaninci and Pressivg Co. v. Hollywood Laundry,

hic, 217 V;\]. 124, 17 Pac. (2d) 709, 711. In that case,

as here, th<' contention was made that the defendant

was the alter e^o of one of the defendants who was

its sole stockholder. Therein there were many more

facts and ciicunistances alleged and proved which

might have led the Court to conclude that the corpo-

ration was hut the alter ego of its sole stockholder

than ai-e found lieicin. h\\\ the Court refused to so

conclude and said:

"WTiatever may be the rule in other jurisdic-

tions, the ]"ule is well settled in this state that the

mere fact one or two individuals or cor])orations

own all (if the stock of another corporation is not

of itself sufficient to cause the courts to disregard

the corporate entity of the last cor])o]"ation aTid

to treat it as the alter (\go of the individual or

corporation that owns its stock, fn addition it

nuist be shown that thei-e is such a unity of in-

terest and ownership that the individuality of

such coiporation and the owner o]* ownei's of its

stock has ceased; and it must further appear that
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the observance of the fiction of separate existence

would, under the circumstances, sanction a fraud

or promote injustice. Bad faith in one form or

another must be shown before the court may dis-

regard the fiction of separate corporate exist-

ence."

The same rule was expressed in somewhat different

language in the case of Wiseman v. Sierra Highland

Mining Co., 17 Cal. (2d) 690, 111 Pac. (2d) 646, 651,

as follows:

''In their reliance on the alter ego doctrine to

support their contentions of fraud, the inter-

veners cite and quote from Clark v. Millsap, 197

Cal. 765, 781, 242 Pac. 918; Sunset Farms, Inc.

V. Superior Court, 9 Cal. App. (2d) 389, 406, 50

Pac. (2d) 106, 114, and other cases.

''In such cases the courts have recognized that

fraud must be proved before relief may be ac-

corded; that the mere fact that a corporation is

the alter ego of an individual is not sufficient, but

that when it is shown that the separate entity

was 'fabricated and assumed for the purpose of

perpetrating a fraud, a court of equity is justi-

fied in disregarding the corporate fiction in order

to reach the individual and fasten upon him lia-

bility for his fraudulent action.'
"

No ])roof was made before the District Court to

establish that Dollcraft Co. was organized as the alter

ego of Hiijz and Kerr. The facts establish that ap-

pellee, Dollcraft Co., was engaged in the business of

manufacturing nursery rhyme character dolls which
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werp so known in \ho industry lon^ prior to any asso-

ciation of 11 in/ aiul Kctt with said Dollci-aft Co.

It is tlicrefoiv submitted that ap])ollant's attempt

to sul).i('ct Hinz and Kerr to j)ersonal liability on the

theory that they own a control linj^: stock interest in

a])])ellee, DoUcraft Co., is im])roper.

Pi'oof of the charges made by appellant in its brief

respecting: unfair comj)etition must be supported by

evidence. M^ere aruument based on speculation, con-

jecture and false charges can carry little weight in

attemptinj^ to set aside findings of fact made by the

District Court when said findina^s are supported by

substantial evidence based on oral testimony taken in

open Court.

STORK CLUB CASE NOT APPLICABLE TO FACTS
OF INSTANT ACTION.

The ajipellant has cited at ixveai len^^th from and

relies mainly on the case of Stork Restaurant, Inc. v.

SaJiati, 166 F. (2d) :}48. This case has no a])])lication

to the instant action because the facts of the two cases

are in no way siniilai'. Fii-st, the Stork case imolved

a trade-na?ne and not a ti'ade-mark ; secondly, this

Court held detinitely that the trade-name, "The Stork

Club" was "<Kld," "I'anciful," "stran,s:e," and "truly

arbitrary"; thii-d, it was established that the Stork

Restaurant had spent more than $7()(),(K)() over a \>v-

riod of eleven yeai's in advertising on a nationwide

scale the trade-name ''The Stork Club" and, fourth,
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that the trade-name, '^The Stork Club" had definitely

acquired a secondary and fanciful meaning. None of

these facts are present herein and therefore it is sub-

mitted that the Stork case is not applicable to the

instant case.

CONCLUSION.

It is respectfully submitted that the judgment of

the District Court be affirmed and this appeal dis-

missed.

Dated, San Francisco, California,

November 14, 1951.

Respectfully submitted,

MelLIN, HaNSCOM & HURSH,

Oscar A. Mellin,

Leroy Hanscom,

Jack E. Hursh,

Attorneys for Appellees.




